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This agreement for carrler services (hereinafter “Servise"), inciuding the attached Service Order(s) (collectively refarred to
herein as the "Agreement”) is made between Vislonary Communications Inc., 2 Wyoming corporation (hereinafter
"Visianary"), having offices at 118 N Stevens St, Spokane WA 53201, telephone number 509-688-8000 and Pend Oreille
County , a Washington entity hereinafter *Customer"), having offices at 331 S Garden Ave, Newport WA 99156,
telephone number 509-447-1925, -

Visionary Communications Services Agreement

In order to be eligible to receive the terms and conditions contained in the Agreement, the Agreement must be signed and
returned to Visionary within thirty (30) business days from the date Agreement was sent for Customer signature.
Faollowing execution of the Agreement by Visionary, the fully executed Agreement shall be sent to the Customer via
preferred methad, as defined in the Notice section of this Agreement.

The undersigned Parties have read and agree to the terms and conditions set forth In the Agreement. This Agreement, its
exhibits and appendices and any documents expressly referred to in this Agreement constitute the entire agreement
between the Parties and supersede all prior understandings and agreements, whether written or oral, that may relate to
the subject matter of this Agresment.

Should any provision of this Agreement be held by a court of competent jurisdiction te be illegal, invalid or unenforceable,
such provision shall be deemed modified to the extent necessary (consistent with the intent of the Parifes) to eliminate the
illegal, Invalid or unenforceable effect or to delete such provision if medification is not feasible, and the remaining tenms
shall continue in full force and effect.

This Agreement may be executed by the Parties in separate counterparts, each of which, when so executed and
delivered, shall be an original, but all such counterparts shall together canstitute ene and the same Agreement. Facsimile
signatures shall be deemed to be, and shall constitute and be treated as an original signed Agreement or counterpart.

in witness thereof, the Parties have caused this Agreement to be signed by their duly authorized representatives.

—
Pend Oreille Coungy %ﬁ e
By: JJ:’;A»Z Z/J— Name: -gj'f,( A\J\J L w%?ff&u

Name: Steve Kiss Title: F‘Z/ESIDEN —
Title; Commissioner, Chair Date: /8 /?.4:1 /r -
Date: 10/20M5 Notice Address:
Nolice Address: Vistonary Communications Inc

1001 S Douglas Hwy, Suite 201
Pend Oreille County Gilfette WY B82717-2789
331 S Garden Ave Attn: Contract Management

Newpart WA 99156
Local Office Address:
Vislonary Communications Inc

Billing Address: 118 N Stevens St
Information Technology Services Spokane WA 99201
PO Box 5085

Newport, VWA 80156 y

Billing Contact: Chad Goodhue
Bllling email: egoodhue@pendorellie.org
Billing phone: 509-447-1925
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1.0 Definitions

*CPE" means Customer Fremises Equipment used at
ihe End User location or Customer location in
comjtinction with & Service.

“Cusiomer Equipment” means GPE other than CPE for
which Visionary has agreed fin a Service Order] o
assuime maintenance responsibility.

“Due Date” shali mean thitty (30} calendar days from
the invoice date..

"Effeclive Date” means the date this Agreement is fully
signed by both Vislonary and Customer. .

“End User" means Customer's clfents ar any third pariy
who utilizes or accesses the Services or Vislonary's
networlk via the Services provided hersunder.

“Firm Order Commitment Date” means the date whare
the local exchange carrier or fiber provider wilt commit
to having the circuit provisioned and available for use.

“Force Majeure” means an unforeseeable event beyond
the reasonable contral of that Party, ineluding withowut
limitation: act of Gad, fire, flood, labor strilte, sabotage,
cable cut not caused by Vislanary or iis underlying
carrier, acts of terror, government laws aor regulations,
war or clvil disorder. :

“MRC” means the monthty recurring cost of a Service,
which wil be as set forth on Appendix A or-as agread
upon by the Partles and decumented on a Service
Order, as applicahla.

"NRG" means a one-time, non-recurring cosk with
respact to a Service, which will be as set forth on
Appendix A or as agreed upon by the Parties and
documnented on each Service Order, as applicable,

"Outage Cradit” means a eredit specified and issuad in
accordance with the terms of Appendices B, G, D and E
to this Agraement that Is applied to reduce amounts
otherwise due from Customer to Vislonary for Services
provided under this Agreement.

"Parties” means, collectively, Visionary and Custormer.

“Past Due Date” shall mean the first business day that
Is thirty (30) calendar days from tie involce date.

“Service Order” means the order form representing a
specific Service to be provided for a defined perod to
the Customer.

"Service Start Date” or "Ready for Service Date” means
five {3} calendar days after Service activation by
Visionary.

“Service” or "Services" means the underlying product
used fo provide telecommunications and data transport
to the Customer.

“SLA" means the Service Level Agreements asscclated
with Services under this Agreement as specified on
Appendices B, C, D and E ta this Agresment.

“Termination Liability Charges” means (i) all previously-
walved NRC for an applicable Service Order, (7) all

Monthly Recurring Costs {(MRG) for any remaining
months in the first twelve {12) months of the term of the
then applicable Service Order Term, If any, and (i) fitty
percent (50%) of the MRC for the remaining months
beyond the first twelve (12) months of the then
applicable Service Order Term.

"Undisputed Payment” means the amount of an involce
with respact to which Customer has not proparly and
timely submitted a billing dispute,

2.0 Terms and Conditions

2.1 This Agreement seis forth the terms and conditions
under which Visianary shall provide Services to
Customer, as further specified on the Service Order for
Individua! Services ordered by Customar. The terms of
any active Service Orders shall supersede any
incansistent terms and conditions contained in this
Agreement when speclfically denoted in the Service
Deseription.

2.2 This Agreement shall not be modified or amended
except via written instrument agreeable to both Pariies.
In the event a conflict exisls between this Agreement
and terms of any Amendment hereto, the term In the
Amendment shall take precedence.

2.3 Vislonary will pravide the Services or cause the
Services to be provided to Customer in accordance with
this Agreemant. Visionary may utllize an Affillate or

third party te provide Services to Custamer and will
present to fhe Customer consolidated invoices for some
or alt portions of the Services, : ’

2.4 Omitted

2.5 Taxes All fees owed by Customer o Vislonary are
exclusive of, and to the extent not otherwise exempt,
Customer will be responsible for, all sales, use, excise,
Federal Unlversal Service Fund and other taxes,
including NECA tariff increases where appiicable, that
may be levied upon either Party (except for taxes based
on Vislonary's net incorig) In connection with this
Agreement or on activities conducted using the
Services. Each Party shall be solefy respensible for ail
taxes on its own business and shall be responsibla for
any related tax filings, payment, protest, audit and
Iitigation related therato.

2.6 Visionary authorizes Custamer to initiale orders for
telecommunications circults to Visionary's network,
provided that Customner orders are for Services defined
in Appendix A or have heen accepled hy Visianary as
evidenced by a fully executed Service Order. \isionary
has the right, In Its sole digeretion, to refuse any such
Service Orders upon review.

2.7 Visionary shall provide Services in accordance with
applicable State tariffs governing the provisions of such
Services in the State provided. In the event of a conflict
between tariff end this Agreement, where applicable,
the conflict shall be resolved In the favor of the tariff,
This provision Is not applicable to unregulated and/or
non-tariffed Services, ’ :

3.0 Invelcing

3.1 Procedure Customer shall be Invalcad by emall
and/or via LS. Postal or courier service st Customer
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preference each month In advance of Service, for all
amounts due and owing to Visionary. Payments are
due within thitty (30) days following the involce date
(the “Due Date"). Unless otherwise specified in writing
by Visionary, payments shall be made payable to
"isienary Gommunications” and malled as direcied on
the invoice. Cradltcard, money order, wire transfers
and cashler's checks, in each case representing
immedlately available funds, are also acceptable
paymeni insiruments.

3.2 Advance Involee Visionary will involce Customer i
advance for all Services. All undisputed amounts other
than a written disputed amount nof received by
Visionary in full by the Due Date, will be considered
past due, and sublect toa late payment fee of the
lesser of one and one-half percent {1.5%) per month, or
portion thereof, or the maximum amount ailowed by
law. Customer Services, individually or as a whale,
may he terminated, disconnected, and equipment
removed upon five (5) business days notice i payment,
less any Hmely and properly submitied bllling disputes,
is not received by the Due Date. Visionary may charge
a $500 reconnect fes for any individual Service &t lis
sole discretion {o restore such Service.

3.3 Dispule of Involee Customar shall only be obligated
to pay the-Undisputed Payment amount on or before
the Due Date. In order to properly dispute all or any
partion of an inveice, Customer must give written nolice
o Vislonary of the disputed amount {with details of the
nature of the dispute and the Services and inveice(s)
disputed) within sixly (60} calendar days following the
date of the applicable invoice. The Pariles shall use
commergially reasonable efforts {o resolve the dispute
in good faith within a sidy (80) calendar day timeframe
following the Custamer's giving the notice of dispute.
The Parties shall supply the other Party with addliional
information or documentation It shall reasonably
request in order to determine the resolution of the
dispute. If the dispute s resolved agalnst tha
Customer, the Customer shall pay the disputed
amounts plus interest et one and one-haif percent
(1.5%) per month from the date originally due. If
Custorner Is entitied to credits or adjustments for
disputed amounts, Visionary will credit Customer for the
disputed amount and any Interest on the disputed
amount charged on iis invoice issued the next billing
cycle.

3.4. Attorney's Fees Customer shall also pay all
collection costs incurred by Visionary (ineluding, without
limltation, reasonable attomeys' fees) for the collection
of late paymenis.

4.0 Ferm

4.1 This Agresment is for the term provided on the
initial Service Order or for a two (2) year period should
initial Service ordered by Gustomer under this
Agreement be a Service ordered without a Service
Order pursuant to Appendix A {the "Initfal Term™). The
Initial Term hegins on the date of actual installation of
the Initial, individual Service and sctivation by the
telephone company or Visianary, whichever comes first
(hereinafter "Start Date”). To the extent thal the term of
any Servige Order for any Sarvice extends beyand the
Initial Term or any Services are provided on & month-io-
month basis, this Agreement shall remain In full force
and effect for such Service untii the expiration or

termination of final active Service Order o the
termination of the menth-to-menth Services under this
Section 4.1 {the “Extension Term,” and, collectively with
the Initial Term, the *Term®), after which this Agreement
will terminate. After the Initiaf Tenn, all Services shall
automatically continue fram month to month, at the then
current month-to-month rate, communicated to
Customer in writing, until terminated by Gustomer
hereunder, To terminate a Service provided on a
month-to-month basis, Customear must give Visionary
written notice, after which the Service will terminate at
the end of thisty (30) calendar days cr a later date as
requested by Customer. To terminate a Semvice atthe
end of the term spatified in any Service Order,
Customer must provide Visionary with written hotice at
least thirty (30) days prior to the end of such term.
Cusiomer will be liabie for payment-of, and Vislonary
will invoice Customer for Services, until they are
considered tevminated under this Sectiart 4.1 or under
Sectlen 4.3 or 4.4,

4.2 Upon iermination of this Agreement, Custormer shall
discontinue any and all use of Vislonary's name and
materials, including the use in advertising via web and
in printed material, return or destroy any and all
promotion material supplied by Vislonary, cease
representing itselfl as affiiated with Vislonary.

4.3 Customer may cancel a submitted Service Order by
providing Visfonary with written natice of such -
cancellation. If Gustomer cancels a Service Order
within three (3) business days after the date on which
Visionary countersigns the Service Order, Customer will
not be charged any cancellation fees for the terminated
Service Order. If Customer cancels a Service Order
meore than three (3) business days after the date on
which Vislonary countersigns the Service Order, but
prior to the Firm Order Commit Date for the individual
Service, as communicated by Visionary, Customer shall
pay Visionary a canceliation fee equal to the NRC
outlined on the Service Order and all third-party
construction, cancellation and/or termination charges
incurred by Visionary, including any previously-waived
NRCs from underlying fiber providers, with the
exception of T1 {or DS1) services, which both parties
agree ta share aciual expense incurred by Visionary for
any Service Order cancellation prior to Firm Order
Commitment Date. If Customer cancels a Service
Grder on or after the Firm Order Commit Date,
Customer shall pay fo Vislonary all Termination Liabiity
Charges. Upon cancellation of the Service Order under
this Section 4.3, the applicable Service covered by the
Service Order will be considered terminated. Customer
may cancel a Service provided pursuant to Appendix A
other than on a month-to-month basls Upoh no less
than 30 days’ prior written notice to Visionary.

4.4 Vislonary may Immediately terminate this
Agreement and all Services hereunder for faflure by
Customer to timely pay amounts due under this
Agreement. If Visionary terminates for non-payment,
Customer shalf pay with @ lump sum equal to the
aggregate Termination Liahility Charges due under this
Agreement within ten (10) days' follawing Visionary's
notice ta Customer of termination.

45 At any time during the Term, if Customer fails to pay
undisputed invoice(s) by the Due Date on more than
two (2) occaslons in any twetve (12} menth perfed,
Visionary may, atits election, require Customer to
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provide a deposit nol to exceed three (3) months of
MRC, caiculated as an average of the last three (3)
manths of MRG for Services under this Agreement,
within ten (10) calendar days.

4.6 Visionary shall notify Customer of the Start Date for
the Service. In the event the Customer is unable or
unwiliing to accept Servise at such time, the subject
Service will be held available for a period not to exceed
thirty (30} days from the Start Date, during which _
Service will be considered active, and will be inveiced
as an active Service. Fallowing this period, if the
Customear has not accepted Service, Visionary has the
right to terminate Service and invoice Termination
Liabllity Chaiges.

4.7 Vigionary shall use commercizlly reasonable efforts
to install Service on or before the Start Date; however,
the inahility of Visionary to deliver the ordered Service
by such date shal| not canstitute a default undef this
Agreement. Gustomer may terminate a Service QOrder
acceptad by Visionary without liability If Vistonary falls
to make the Service avallable for testing by the fortieth
{40th) calendar day foltowing the Firm Order
Commitment Date unless that availability has been
hindered by access to the location(s) at which Service
Is to be delivered, or Customer fails to complets
necessary requirements or place necessary GPE to
allow Visionary to meet this deadline, The right to
terminate the delayed Service Order under this Section
4.7 is the Customer's sole and exclusive remedy for
Vislonary's faflure to meet the Firm Order Commitment
Date.

4.8 SLA terms are defined In Appendix B and Appendix
C of this agreement and are incorporated by reference
into this Agreement.

4.9 To receive an Outage Credit, Customer must
comply with the procedures and requirements set forth
in Appendix F, which |s incorporated by reference
herein. If Customer fails to comply with the conditions
set forih In Appendix F, Customer shall have waived ils
right to Outage Credits with respect to the Outage {as
defined in Appendix F) in guestion.

£.10 Outage Credits shall not apply If (a) Customer
Equipment used in the Service has failed to operate
properly and contributed to the Outage, (b} the Outage
Is due In whole or in part to Customer's or Customer's
End User's use of the Service In violation of applicable
law or in violation of instructions furmished by Visionary,
(c) the Qutage Is related to Toutine maintenance outside
nermal business hours es communicated by Visionary
in writing to the Customer no less than twenty-four (24)
hours prior to such maintenance, and (d) to the axtent
the Outage is atiribulabie to the fault of the Gustomer
including, but not fimited to, Inadequate response time
by the Customer. Fer avoidanca of doubt, normal
husiness hours shall be 7 am to 5 pm Monday through
Friday, Mountaln Time Zone, excluding Umied Siataa
federal holidays.

4,11 Custamer may move the physical location of all or
pari of Service to another location within Visionary's
serving area, provided the fallowing conditions for the
maove are mat, (a) Visionary is the provider of the
Services at the new focation, {(b) Customer advises
Vislonary that Service at the new location is to replace
the existing Service, (¢} Customer's request for the

disconnestion of the existing Service and the
installation at the new iocation are received by
Visionary on the same date, (d) Customer requests
Visionary Instail Service at the new location on of prior
lo the disconnection date of the Service atthe exisiing
Jocation (&) Customer pays all charges due at the
existing location through the disconnection date and
appiicable non-recurting and recurming charges at the
fiew location and (f) the underlying connection provided
by Visionary, if contracted, can be replaced with a
cantract at the new location. No failure to provide a
Sarvice in acocordance with the applicable SLA asa
result of maving the lccation of the Senvice under this
Seclion 4.11 will be considered an Outage or be eligible
for Outage Credits.

4,12 Customer understands that Service must be
changed or altered by and with Visionary, regardless of
{ype of Service. All changes and terminations must be
directed to Visionary, with Gustomer understanding that
contact with a third party does not alter this Agresment.
Changes to the lype of Services, assignment of new
seftings, suppert and/or programming of routers and
any other Service alterations may [hcur a charge to the
Customer at Visiohary's then current labor rates er
Vislonary's contract provider's non-recurring rates.
Gustomer must provide ample notice and oppaortunity to
Visionary to quote and schedule the Service changes.

4.13 Customer hereby acknowledges that the Internet
is not owned, operated, managed by, or in any way
affifiated wih Visionary or its Affiliates; it Is a community
network independent of Vislonary. Customer's use of
the Internet related to Intemet Bandwidih and |P
Solutions as defined In Appendix B is at Customer's
sole risk and is subject to all applicable local, State,
Federal, and International laws and regulations.
Access to the Internet Is dependent on numerous
Factars, technologies; and systems beycnd \J]slonary’s
authority and control.

4.14 Access to networks connected to Vislonary's
networle must be established urider rules appropriate o
those networks. Vislonary exerclses no control
whatsoever over the content and information passing
through its netwark.

4.18 Routine maintenance and perlodic system repar,
upgrades and reconfigurations, public emergency or
nhecessity, Force Majetre, restrictions imposed by law,
acts of God, labor disputes, and other situations,
including mechanlcal or slectronic breakdowns, may
result in temporary impaltment ar Interruption of
Service., As a result, Visionary does not guararies
continuous or uninterrupted Services and reserves the
right from time to time to temporarily reduce or suspend
Service without notice, Except as expressly set forth in
Section 4.9 with respect to Outage Credits, customer
releases Vislonary and its directors, officer, employees
and agents from any and all obligations, charges,
clalms, liabllifies, opportunity costs and fees incurred,
whether foreseeable or unforeseeable, as the result of
Service interruption, omission or degradation, including
the Impact resulting to the Customer.

4.16 Use of a Party’s name, trademark, service mark,
copyright or other intellectual property owned by a Party
or its Affiliates s sirictly prohibited without the express
wriiter consent of a Party's corporate officer, Nothing
herein constitutas a ligense authorizing the use of
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Party's name, frademarl, service mark, copyright or
other intellectual property owned by a Party or its
Affifiates. '

4.17 Customer represents that & is not by law or
agreement with others, prohibited from entering into this
Agreement.

4.18 The following information will be considered
proprietary information under the Agreement
concerning non-disclosure of information between
Vislonary and Gustomer: (a} any of the tertns of this
Agreement, Including pricing and (b} the existence,
negotiation or results of any arbitrations or setilements
relating hereto,

4,18 The terms, representations and warrantles of this
Agreement may only be waived by a wriiten instrument
executed by the Party walving compliance. Exceptas
otherwise provided for herein, nefther Party's faliure at
any time, fo enforce any right or remedy available to it
under this Agreement shall be construed as a
continuing walver of such right or a walver of any other
provision hereunder. : :

4.20 EXCEPT FOR VISIONARY'S INDEMNITY
OBLIGATIONS UNDER SECTION 5.1, CUSTOMER'S
EXCLUSIVE REMEDY FOR CLAIMS ARISING CUT
OF OR RELATING TO THIS AGREEMENT SHALL BE
LIMITED TO QUTAGE CREDITS AS SET FORTH IN
THIS AGREEMENT. [N NO CASE WILL VISIONARY
BE LIABLE FOR ANY AMOUINTS EXCEEDING IN THE
AGGREGATE THE AMOUNTS PAID BY CUSTCOMER
TO VISIONARY UNDER THIS AGREEMENT IN THE
PRIOR TWELVE MONTHS. VISIONARY DOES MOT
MAKE, AND HEREBY DISCLAIMS, ANY AND ALL
OTHER STATUTORY, EXPRESS OR IMPLIED
WARRANTIES, INCLUDING BUT NOT LIMITED TO
WARRANTIES OF MERGHANTABILITY, FITNESS
FOR A PARTICULAR PURPOSE, OR TITLE OR NON-
INFRINGEMENT OF THIRD-PARTY RIGHTS.
CUSTOMER ACKNOWLEDGES AND AGCEPTS THE
REASONABLENESS OF THE FOREGOING
WARRANTY DISCLAIMER AND LIMITATICNS OF
LIABILITY.

421 Notwithstanding anyihing else in this Agreement,

there are no third party beneficiaries to this Agreement.

422 Customer shall be solely responsible for the
following: () any costs asseclated with Customer -
Equipment; {b) access-related charges, Including any
charges for intercennaction, cross-connection,
installation, wiring and construction and other acgess-
related charges; andfor (¢) ordering, installing and
ensuring proper aperetion of any and all equipment
requirad to enable Customer to receive the Service, as
set forth in any accepted Service Order.

4.23 Customer shall be responsibie for supporting End
Users of the Services sollcited by or assighed o
Gustomer, definad as Lavel 1 Support. Level 1 Support
includes, but is nat limited fo, sollciting orders,
comnpleling orders, providing back-office and billing
services and providing End User technicat support.
Customer warrants that communication with Vislonary
shall originate from Custamer and not the End User.

4,24 Customer shali malntain a staff of adeguately
trained and competent personnel, knowledgeable of the

specifications, features and advanteges of the Services,
Including methods of supporting Services. Customer
acknowledges that the Services are technically complex
and require high-guality, individualized pre-sale and
post-sale support.

5.0 Indemnification

5.1 lndemnifieation by Vizionary Visionary shall
indemnify, defend and hold harmless Customer and its

=ffilates, parents, officers, directors, employees, agents
suceessors and assigns (*Customer indemnified
Partles”), from and against all claims, demands,
lizbilities, demeges and costs including, without
limitation, its reasonable attorneys' fees and cther costs
of defense, due to third party claims for death, bodily
injury or property damage, to the extent caused by (i)
visionary's negligence or other tortious conduct or (i)
Visionary's failure to comply with its obligations under
the Agreement. In no event shall Visionary be held
llable te any Customer Indemnified Party for any
damages arising out of (a) any Customer Indemnified
Parly's negligence or tortious conduct or intentional
misconduct, (b) any Custemer Indemnified Parly's
violation of the terms of the Services &5 set Torlh In this
Agreement, (c) any Customer Indemnified Party's
modification of the Services, {d} any Gustomer
Indemnified Party's violation of applicable law. The
abiigations of Visionary under this Sectlon 5 are for the
benefit of Customer Indemnified Parties only and
Visionary shall have no llability or responsiblity to any
other person In copnection wiih any performance or
nonperformance of this Agreement.

5.2 |ndemnification by Customer Customer shall
indemnify, defend and hold harmiess Vislenary and fis
affifiates, parents, officers, directors, employees, agents
successors and assigns (“Visionary Indemnifled
Partles”), from and agalnst afl clains, demands,
liabilities, damages and costs Including, without
limitation, its reasonable attorneys’ fees and other costs
af defense, arising from or relating ta a third party claim
relaiing to (a) Custemer's breach of any terms of this
Agreement; and {b) Vislonary's provision of Services
under this Agreement. In no event shall Customer be
held llabie to any Visionary Indemnified Party for any
damages caused by the gress negligence of any
Visionary Indemnified Party.

5.3 Procedure A Party enfitied to Indemnificaflon
under this Section 5 {an “Indemnified Party") shall
prompily notify the other Party to this Agreement (the
*Indemnifying Party") in writing of any claim, action or
proceeding which may be subject to Indemnification
under this Agreement (an “Indemnity Claim’™}, but the
fallure to provide such prompt notice will not relieve the
Indemnifying Party from it= obligation to provide
indemnity with respect to an Indemnity Claim except to
the extent the Indemnifying Party Is materiafly
prejudiced by the failure to give prompt notice. The
Indemnifying Party will have tha sole control of the
defense and any setilzment negotiations with respect to
the Indamnlty Claim, except that the Indemnified Party
may employ counsel to participate in the defense of any
such Indeminity Claim, and the employment of such
counsel shall be at the Indemnified Parly's own
expense, unless (i) the employment of such caunsel
has bean abthorized in writing by the Indemnifying
Pariy, {Il) the Indemnifled Party has reasonably
concluded (based upon advice of counsel} that a
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conflict or potential conflict exists between the
Indeimnified Party and the Indemniiying Party that
makes it impossible or inadvisable for counsel to the
Indemnifying Perly to condust the defense of both the
Indemnnified Parly and the indemnified Party, or (iil) ihe
Indemnifying Party has not in.fact employed counsel
reasonably satisfactory to the Indemnified Party ta
assume the defense of such indemnity Claim within a
reasonable time after recelving notice of an Indempnity
Claitn, in each of which cases the reasonable fees,
disbursements and other reasonable charges of such
counsel will be at the expanse of the Indemnifying
Party. Notwithstanding the feregoing provisions of this
Section 5.3, the prior wiitten consent of the Indemnlifed
Party, which will not be unreasenably withheld,
conditioned or delayed, will be required with respect o
the sefllement, compromise or eonsent of any
indemnity Claim in which stch Indemnified Party s an
aclual or potential party unless such settlement,
compromise or consent includes an uncenditional
release of the Indemnified Party from all llabllity arising
out of such Indemnity Claim. At the request of the
Indemnifying Party, the Indemnified Party will provide
reasanable cooperation and, at the expanse of the
Indemnlifying Party, assistance in the defense or
setifement of any indemnity Claim.

6.1 Chaige of Law This Agreement and all disputes
arising out of or relating to this Agreement will be
governed by, enforced, and construed in accerdance o
the laws of the Siale of Washingien. THE PARTIES
AGREE THAT ANY ACTION BROUGHT BY EITHER
PARTY UNDER OR IN RELATION TO THIS
AGREEMENT, INCLUDING WITHOUT LIMITATION
TO INTERPRET OR ENFORCE ANY PROVISION OF
THIS AGREEMENT, SHALL BE BROUGHT
EXCLUSIVELY IN, AND EACH PARTY AGREES TO
AND DOES HEREBY SUBMIT TG THE
JURISDICTION AND VENUE OF, ANY STATE OR
FEDERAL COURT LOCATED IN SPOKANE,
VWASHINGTON AND AGREES THAT SUCH COURTS
WiLL NOT BE CONSIDERED, AND HEREBY WAIVES
ANY CLAIM THAT SLICH COURTS CONSTITUTE,
INCONVENIENT FORUM,

6.2 Successor and Assigns Neither Party shall assign
any of its righls, obligations or privileges (by operation
of law or otherwise] hereunder without the prior written
consert, which shall not be unreasenably withheld, of
the other Party. The terms and conditions of this
Agreement shall lnure to the benefit of and be binding
upon the respective permitied successars and assigns
of the Parties. Nothing in this Agreement, exprass or
Implfed, is Intended to confer upon any party other than
the Parfies hereto or their respective successors and
asslgns any rights, remedies, obligations or liabliities
urider or by the reason of this agresment, except as
expressly provided in this Agreement.

6.3 Headings Headings used in this Agreement are
pravided for convenience only and shall not bae used to
construe mieaning or intent.

6.4 No Ability to BInd Other Party Nejiher Party shall

have the authority to bind the other by eontract or
atherwise or make any representations or guarantees
on behalf of the other. The relationship arising from this
Agreement shall be, and shalf at all times remain that of
an independent coniractor, and does not constittte an
agency, joint venture, parinership, employee

relationship or franchise,

6.5 Netices All communications required or permittad to
be given by this Agreement shall be made in writing
and shall be sent by a recognized ovemight commercial
delivery or certified U_S. mall to the addrass for the
respective Party shown on the signature page of this
Agreement or such other address as efther Party may
specify from time to time In writing.

6.6 Force Majeure Neither Party shall be liable for any
failure or delay in the performance of its obligations
under this Agreement for any cause beyond its
reasonable controf including, without limitation, ac!s of
God, fire or ather disaster or telecommunications,
power or Internet fafiure. The ocourrence of any such
evant:shall toll the time period provided in this
Agreement fer perfarmance by the affected Party.

6.7 Construction; Interoretation The term "this
Agreement” means this Visionary Communications

Services Agreement together with the appendixes and
exhibits heralo, as the same may from time to time be
amended, modified, supplemented or restated in
accordance with the terms hereof, No Party, norits
respective counsel, shalt be deamed the drafter of this
Agreement for purposes of construing the provisions
heraof, and all provisions of this Agreement shall be
construed according to thelr falr meaning and not
strictly for ar against any Parly. Unless otherwise
indicaied to the conirary hereln by the context ar use
thereof: () the words, *herein,” "hereto,” “hereof” and
words of similar import refer to this Agreetnent as a
whole, including the appendixes and exhibils, and not
to any particular section, subsection, paragraph,
subparagraph or clause eontained in this Agreement;
(i} masculine gender shall also inciude the feminine
and nautral genders, and vice versa; {ill} words
imparting the singular shall alzo include the plural, and
vice versa; and (iv) the words “include,” *inciudes” or
"including” shall be deemed to be followed by the words
"without limitation."

6.8 Survival. Customer's payment obligations to
Vislenary will survive the expiration and termination of
this Agreement. In addition, the provisions of Seclions
1,25, 3.3, 4.1, 4.8, 4.9, .13 through 4.23 and 5 will
survive the expiration and termination of this
Agresment,
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APPENDIX A — INTENTIONALLY OMITTED
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APPENDIX B ~ INTENTIONALLY OMITTED
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Appendix G — Dedicated internet Access Service Level
Agreement

Dedicated Infarnet Access Is descrlped as Intemst
connectivity produced by: (a) a dedicated, high-speed
network connection between Gustomer's premises and
Visionary or a Visionary affiliate’s internet Protocol
network [Visionary Network); and {b} routing services,
based on Transmission Control Protocol/intemet
Protocol (TCP/IP). Service may also include the
procurement of IP address space for Customer.

The monthly Service Availability Percentage for
Dedicated Internet Access is calculated as follows:

(Minutes of Outage) » 30/ 1440 (sctual Minutes in any
given day) % 30

All relevant components of the Visionary IP Metwork
{POPs, routers and circults) are subject to this SLA,

and components of other Internet backbone providers

are subject only to the Latency SLA as deseribed

herein. Lacal access and connection faclitles used lo -

access the Visionary Netwaork and any Cusiomer
equipmenf are not included as componenis of the
Visionary Networls for purposes of this SLA; provided,
however, solely for purposes of the Netwark Port
Availabliity SLA, the camponents of the Visionary
Network shall include any access clrouits provided by
Vislenary, but shall specifically exclude any access
furnished or ordered directly by Custorner from a third
party.

Network Port Availability
Goal Outage Credit
100% 1 hours charges for every 1 [full] hour outage

Latency

Goal Latency Outage Credit
80ms Bi-90ms 10% of MRC
A0ms 91-110ms 25% of MRC
80ms =110ms 50% of MRC
Packet Delivery

Goal Packet Delivery Qutage Credit
99.80% §9.01-99.48% 10% of MRC
00,.50% 90.00-99.00% 25% of MRC
05,50% <00.00% 50% of MRC
Jitter

Goal Packet Delivery Outage Credit
2ms 2.1-3ms 10% of MRC
Zms 3.1-4ms 25% of MRC
2ms =4ms 50% of MRC

Metworlc Port Avallability measures Network Downtime
versus Network Uptime. Networic Downtime is based
on periods when a particular DiA port of Customer is
unable to transmit and receive dates, and Network
Uptime inciudes alk other periods. Network downtime is
recarded in the Visionary Natwork trouble ticket system,
and is measured from the time Customer opens a
treuble ticket with Visionary as defined in Appendix E,
ta the time the affected Service is again able to transmit
and recelve data according to Visionary's records.

The average network delay (*Laiency”) will be
measured via roundirip pings on an ongoing basis
every five minutes to determine an average manthly
performance level for Latency at the relevant Point of

Presence within the Visionary Network. Latency equals
the sum of roundtrip delay divided by two lo calculate
one-way latency resuits. Packet Delivery wiil be
measured on an ongolng basls avery five minutes to
determine an average monthiy performance fevel for
packets defivered between the relevant POPs.

Jitter mieasures interpacket delay varlance and packet
loss in the Vistonary Network, and Is measured onan
angoing basls every five minutes by generating
synthetic User Datagram Protocol traffic. For puposes
of this Appendix C, jiltter means average monthly jiiter
as measured by Visionary on an ongoing hasis in five
minute intervale.

A Dietributed Benial of Service attack ('DDoS") Is
characterized by an explicit atempt by attackers to
prevent legitimate users of a Service fram 0sing that
Service. DDoS attacks are not covered by this SLA.

The length of each Outage shali be calcuiated in full
minutes for the purpeses of determining Outage
Credits, The existence and end of each Qutzge and all
Latency, fitter and network port availabllity
measuremanis will be determined by Visionary in good
faith based on network iests performed by Vislonary.
Under no circumstances will network tests performed
by Customer be considered valid measurable criterion
for Outage, Latency, jitter or network port avallahliity
determinations for the purposes of esteblishing Outage
Credlts.



~ Appendix D - Private Line Service Level Agreement

Privaie Line Service is described as the camiage of
interstate or intrastate traffic pursuant to the terms and
conaitions of Agreement and the Appendices. Private

Eine Service Is a point to point dedicated switched/non--

swilchad electrical and/or data optical transmission,

over a physical clreult between two Polnts of Presence -

(PoPs) located on Visionary's, its afiiliates, o its third
party vendor networks.

The monthly Service Availability Percentage for Private

Line Service is calculated as follows:

{Mfnutes of Outage)/ 43,200 (30 days x 24 hours/day x
60 minutes in an hour)

Private Line Service Descriptions:
DS

D83

0C3

oci2

ocas

SLA and Qutage Credit Table, Service Availability

Upper Level Lower Leva! Outage Credlt %
100.000% 58.99% 0%
<09,98% 99.95% 10%
<99.85% 99.00% 25%
<99.00% 0.00% 100%

The length of each Outage shall be calculated in full
mlnutes for the purposes of determinlng Outage :
Credits. The existence and end of each Oulage will be
determined by Visionary in good faith based on network
tests performed by Visionary. Under no circumstances
will nelwork tests performed by Customer be
considered valid measurable criterion for Outage
determination for the purposes of establishing Outage
Cradits,
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Appendix E —Wave Service Level Agreement

The Service Level Agreement ("SLA") bebween
Visiorary and Customer pravides the

following:

Equipment mean time o repair:

- 4 hour mean time to repair, within business hours
- 8 hour mean time to repair, outside business hours
Fiber optic cable palr mean time to repair:

- 4 hour mean time to repair, within business hours
- B hour mean time to repair, outslde business hours
The above objectives shall apply to 1Gbps, 2.5Gbps
and 10Ghps Wave services.

The monthly Service Availability Percentage for
Unprotected Wave Service is calcuiated as follows:

{Minutes of Qutage) / 43,200 (30 days x 24 hours/day x
60 minutes in an hour)

Service Objectives for Uptime, Unprotected Wave

©9.90% minimum

Upper Level Lower L evet Outage Credit %
100.000%  99.9% 0.0%
<39.9% 99.7% 5%

<99.7% 598.2% 10%

«09.2% 98.5% 25%
<0B8.5% 0.0% 100%

An outage will not be deemed to have oocurred inthe
event that the Wave services are unavailable or
fmpalrad due to any of the following:

a) interruptions on a Circuit that Is not an
“Accepted Circuit”, or 8 cireuii that has been
accepted or deemed accepted following
provisioning of an installation order;

b) Interruptions caused by the negligence, afror or
oimission of customer or others autharized by
customer to use or modify customer’s Wave
services;

c) Interruptions due fo failure of power at customer
prentises or failure or paor perfarmance of
customer premise equipment;

d) Interruptions during any period in which
Visionary or its agents are not afforded
access to the premises where the access
lines associated with Wave services are
termineted, provided such accessis
reasonably necessary to prevent a
degradation or to restore Wave services;

e} Interruptions during any period when Visionary
has communicated io customar that
customer’s Wave services will be unavailable
for maintenance or rearrangement purposes;

f) Interruptions during any period when customer
elects pot to ralease the Circuit for testing
andfor repair and continues to use it on an
impaired basis;

g) Interruptions resulting from a Vislonary
disconnett for customer's breach of a term
set forth in the agreement pursuant to which
Visionary is providing Wave services io
Custamner;

h) Interruptions resulting from [ncorrect,
incomplete or inaccurate orders from
Customer,

i} Interruptions due to improper or inaccurate

11

netwarlc specifications provided by Custemer;
and

I} Special configurations of the Wave sefvices
that have been mutually agreed io by
Vislonary and the Gustomer, provided,
however, Visionary may provide a separaie
Service Level Agresment to Cuslomer for
those Speclal configurations.
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Appendix F — Cutage Credit Details

To receive an Cutage Credit, Customer must (a) enter
a trouhle ticket at the thme the faflure to meet the SLA
{the “Outage") occurs by contacting Vislonary's Network
Operating Genter (NOC) via the online Visionary
Communications Pariner Portal, unless Visionary has
itself apened the trouble ticket for such Service
unavailability, (b) be current in its payment obligations -
under this Agreement for all amounts not In dispute by
the Customer, and () request reimbursement for
Outage Credit= from Visionary as specified hereunder
@nd submit to Visionary all necessary supparting
documentation within thirly (30) ealendar days of the
date of invoice for the month in which the applicable
Outage ocouired. If Customer fails to comply with the
conditions for Oulage Credits as set forth, Customer
shall have walved its fight to such Outage Credits for
Qutages In such month.

An Ouiage shall not be deemed to have occurred In tha
avent that ihe Service Is unavailable or impaired due to
any of the following:

{i} Interruptions on & Service for which the Start Date
has not yet cgommenced;

{ify Interruptions caused by the negligence, ermor or
omisslon of Customer or others authorized by
Customer to aceess, use or modify the Service or
equipmant used by Customer;

(i) Interruptions due o power failure at Customer or
End User premises, or the failure or poar performance
of Customer Equipment; ‘ :

() Interruptions during any period in which Visionary or
its agents are not afforded access to the End User
premises where the sccess lines associated with the
Service are terminated, provided such acesss is
reasonzbly nhecessary to prevent a degradation orto
restore Service;

(v) Interruptions during any period that Visionary has
communicated to Gustamer with twenty-four (24) hours
notice that the Service will be unavailable due to
Mormal Maintenance or grooming purposes, or
Customer has released the Service to Visionary,;

{vl) Interruptions during any pericd that Customer elects
not to release the Service for testing and/for repair and
continues ko use it on an impalred basis;

{vii) intermuplions resulting from Force Majeure
(ineluding a Distributed Danial of Service {DDOS)
atiaock);

(vlii) Interruptions resulting from Customer's use of
Service in an unautherized or unlawful manner;

{1 Interruptions resulting from a Visionary disconnect
under Section 3.2 of the Agreament; ’
{%) Interruptions resulting from tncorrect, incomplete or
inaccurate Service orders from Customer;

{d) Imterruptions due te impraper or Inaccurate natwark
specifications provided by Customer;

{if) Interruptions resulting from & fallure of an off-net
carrier's lnop or networl¢ that has no SLA;

{uifl} Special configurations of the standard Setvice that
have been mutually agreed to by both parties, unless a
separate Service Level Agreement for the special
configuration has besn established with the Service
Order; and

{xiv) Visionary's inability to deliver Service by the Firm
Orcler Commit Data.

Visionary will endeavor to perform ell non-emergency

Scheduled Maintenance during pre- established
maintenance hours, or windows. Scheduled
Mazintenance refers to (%) upgrades of bardware or
software, {b) upgrades o increase capacity, (c) other
pre-scheduled networit ectivity that mey degrade the
quality of the Services or cause Service interruptions. -

Visionary will use reasonable effors to perform all
Scheduled Maintanance weelnlghbs between the hours
of 11:00 pm and 6:00 am Mountain Time Zone.
Maotifications for Scheduled Malntenance shall be
provided by emall at least- 24 hours In advance of the
work. It shall be the responsibility of the Customer fo
provide Vislomary in writing with correct and effective
contact emails for said naotifications.

Emergency Maintenance shall refer to efforts to correct
Visionary network conditfons which require Immediate
caorection. Emergency Maintenance, while belng
conducted, may degrade the quality of Sarvices and
may resuit in totat disruption of Service. Vislonary may
undertake Emergency Malntenance at any time it
deems necessary Iin its sole discretion.

Visionary shall endeavor te provide Customer notice of
Emergency Maintenance as soon as s reasonably
practicable under the circumstances.
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Appendix G - Visionary NOC Guide

Visionary operates a 24 hour moniloring center that
enabies access to Vislonary's Tier 1 and Tier H Network
Operations Center (NOC) personnel 24 hours a day, 7
days a week, 363 days @ year. Toreport any Outage or
other sewice lssues to the NOC, Customear must phone
877.286.8388.

Should Services be delivered to Customer using
Customer-provided circuits, Customer is responsible for
maintaining and troubleshooting-its portion of the elrouit!
Visignary's MOC will assist Custorner in determining
troubleshooting steps far each portlon of the
Customer's Services.
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Appendix H — Switched Ethernst Service Lavel
Agresment

Switched Ethernet s described as the carrlage of
packets on an Ethernet networic (2ither Metro or Long-
Haul) plrsuant to the terms and conditions of :
Agresment and the Appendices. Switched Ethernet is
a point te point or point to multi-point switched elestrical
and/or aptical transmisston, over @ physical circuitto a
central switched point or hub on Visionary's, its :
affiliates, or its third party vendor networks. :
The monthly Service Availability Percentage for
Switched Ethernet Service is calculated as follows: :

{(Minutes of Outage) / 43,200 {30 days x 24 haursfday -

x 60 minutes in an hour}

Private Line Service Descriptions:
Metro Optical Ethemet

Metro Switched Ethernet Service
Ethemet Virtual Private Line

SLA and Outage Cradit Table, Service Availability

Upper Leve! Lower Level Outage Cradit %
100.000% 99.9% 0%

<88.9% 99.5% 5%

<98.5% 99.0% 10%

<859,0% 95.0% 25%

<05.,0% 00.0% 50%

The length of each Outage shall be caletlated in full
minutes for the purposes of dstermining Qutage
Credits. The existence and end of each Cutage will ha
determined by Vistonary in good faith based on network

tests performed by Visionary. Under no circumstances

will netwarkc tests performed by Gustomer be
considered valid meastrable criterion for Qutage
determination for the purposes of astabiishing Outage
Credits.

14

Initial







